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of the iactrine of cotveneent in fee Jorad and wil itery 
prattios. insleding inter aliar the offenses to which 
bh footrine way reinte, the procedural problema ine- 
wlhvad: the need for jJullelal xegulation of entrappine 
eetivity im civence of ite sermmentqgeants; and the de«~ 
Teleopuent of mtrapuet Tro a: yen defense 
inte « pient protected ber the ointn s at to the 
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ie INTRODUCTION 
Ae CONCERN POR BIGETS 

The oppressive measures of King George Til, tae 
parens patrie of Great Britain, end hie government, 
instigated against the American colonists, unjustly 
deprived then of many of the rights of free wen. on 
% July 1776, after a series of unsuccessful peaceful 
attexptes to heve their righte restored, the Thirteen 
Colonies unenimously executed the Declaration of Inde- 
pendence declaring themselves to be the United States 
of Aneorica, free and independent of the mother ocowmbry. 

Yhe Oselaration, which referred to many of the 
abuses whieh had been suffered by the coloniate, also 
stated that certain truthe were self evident: °/T7hat 
@ll won are created equal, that they are endowed by their 
Creator with cortain unalienable Hights, that azonuc these 
ar¢ life, liberty and the pureuit of happiness, ‘That to 
secure theee rights, Governmemts are inetitute? anon 
men, deriving their just powers from the consent of the 
governed,” 

tat the exerciee of the fundamental richte of a 
free people did not immediately flow from the written 
Declaration, it had to be won, Although some fighting 
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had occurred before the Fourth of July, after that date 
@ long and bitter struggie, the var of tadependense, 
emeued culminating in an American vietory in 1721, 

A tajor task that faced the new nation war the 
drafting of a permanent deewent which would, inter 
@lie, establiah a national or federal government and 
which would embody the ideale that hed been denied the 
Aserioans while colonists. in Septeaber 1757 the fed- 
era) conetitation was cespleted and by Asay 1799 all Thire 
teen “tates had acsoaplished ratification. Ite origin 
was derived fron the pdeaive’ and ite preanble was in 
congonance with the Declaration of se genet re- 
fleeting the soversignty of the people. The powers 
vested in the federal governnent, consisting of three 
branches, were powers granted by the people. Jowever, 
the Constitution as written did not expresely contain 
many of the rights of free sen whieh Oriticn tyranny 
hed ugurped,. 

In omier to afforl pretestion to individual rights 
from inffrugion by the federal sovernuent and a possible 


.. Chighole vw. Georgie, 2 UsG. (2 Onli.) 419, 423 
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2, MoGulloch vs Maryland, 17 Us%, (4 Wheat.) 326, 
927 (1819). 
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fate siuilar to that experience’ by the osloniste, the 
first Ten Amendeaente to the Constitution, mown as The 
MLll of Aighte, were prepared and sabnitted to the “tates; 
in 1791 ratifieation by the States was coaplete, ‘fou~ 
ever, sot all of tne righte of the people were deeued 

to have been expreseed in the Constitution and the 
ineorporated 2111 of nighties” 


Be TRE COMMEASTONE OF ANEGICAN SOCTEry 

Over the youre the (mited States has srow fron 
thirteen to fifty states, The population bar inereased 
fron sere thousaniea to a figure approaching the two 
nundred million serk, Society hae beosee inoreasingiy 
eomplex and legislation more profuse, The nusber of 
mea required to edminiater, exeeute and adjudicate the 
laws has riven, 

Sovever, the quest and concern for individual 
Fighte of the people, including menbers of the arced 
ferees, hac not subeided, It is a nenending evolution. 
Ae soelety progresses latent rights cone into fruition 


Be 4200 UeSy Gonet, anend, Ii; Silwer v. Silver, 266 
UeSe LL7, 122 (1929). 
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which wequire the guardianship of the cubeslanentie” 
Only resently the President of the United Stetes tn 
addressing and reporting to Congress proposed legis~ 
lation to protect the exercise of . varloug indi- 
vidual rights from intrusion, Suring the sane 
addresn the President reported that eriwe and law- 
lesmoese were growing and called for a stepped-up 
progran to contat those eville and protect the right 
of the people - feel seoure in thelr bones and on 
Beapite the inherent increaging diffieulties that 
Goverment faces in growing America, inoluding soctetyte 
war with the oriminal elasses, the sornerstone of 
éneriosn society remains unchanged, Government ir 4 


ty 800: Gates Malloy ve Hognn, 370 VeSs 1 (1964) (and 
ensee a1 ty Murphy ve ¥aterfront Coaslecion of 
“ew York Harber, 379 UeSe 52 (1965) (and enses cited 
M75 C1303 jorteword ¥. State of Connectiout, 321 U.S, 

P. S Presidential State of the Union meaeage delivered 
ge ag mee sosemthes on 12 come 1966, the Waehington 
Post dy 13 Jans 1966, De AS, Cols 1, 2. the 
AaSehey jnerican bar News, Yoke Il, Hos iy 15 Jame 1966, 

that a now AgDsie Geotion had been proposed, 
whlch if approved will work in the field ef individual 
Pichts and responsibilities. 
The a Post Times Herald, gupre note $, at 
ve iby OOle Ly 2s 
horrelis’ Ve United States, 227 U.5. 935, 453 (1932) 
(Roberts, Jey separate opinion). 
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derivative of the sianttidns e inetitution subject te the 
Suet,” ening fu0. obedience te the Lewy ands “He man 

in this country ie so high that he is above the law, 

No officer of the lew may set thet lew at defiance with 
impunity. All the officers of the sovermaent, frou the 
highest te the lowest, are creatures of the lew and are 
bound to obey its" 

Although there is no facet of the law that author 
iges government officers or their agente to ingticate 
orine, wilewful activity of that nature has been in- 
ereasing in recent decades and not without alarm, ad 
the Averiean colonists experienced similar activity, 
the ee of the Constitution, who were predominantly 
lawyers, and who designed the Constitution for the 
eonmon and equal benefit of all the peonle of the 
United States, 1 would undoubtedly have inclade?d an 
exoreee constitutional previelon protesting the people 


S» Ghigholm ve Geopiimy 2 eS, (2 Dalle) 419, 625 — 
(1783) J iecultoch ve eryland, 17 43, (A wheats) 326, 
327 (1819). | 

9e Chiehol= vv, Coorcis, note G, at 422, waere 
the Court mteated: “cCovernsent iteelf would be useless, 
if a pleasure to ovey or treapags with tmounity should 
be submtituted in the place of a senction to ite Lawes” 

10. United States v. Lee, 106 e5e 196, 220 (1082). 
ile Somero ve international Terminal Opersting Cos, 
355 UsSe By 364 (1959). | 
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Its WHAT IS SNTHAPNEET? 
Ae BHTRAPMEIT GENERALLY 
Satrapeent ie a word of “a whith represents a 
particular type of affirnstive defense te a eriainal 
prosecution, Althoush not expreasly contained in the 
Gonetitution, a federal + att ineluding tae Ueifor 


it hee Seer whapres wy 
the courte to ? ee of erims vy officers 
of hvhientehs 

Sinee 1952, when the Uaited States Court ef Aili 
tary Appeals first considered an entrapsent issue in 
one at tak detntines” that Court hae relied heavily 
on the doctrine en 1% haw been develoned in the federa), 
eourte althouch cea” previously been recogni ned 
as @ part of silitery law, The development of the doce 
trine in the federal courte ean be attributed te the 
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ited at Bely 19S5l, PRB an 
1 Sorrells ¥. United ¢ 287 Veds 435, 453 (1992) 
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| growing paine of society which have necessitated an in- 
Greaning number of criminal statutes and the correlative 
@stablishwent of special anfercenent reaions 

Alveit the first duties of officers of the law are 
te prevent, not te wimish orine, due to the inoreasing 
@fine rete end the desire for lanediate detection and 
lew anforeenant, officers of covernaent and their agents 
will sonetines resort to methede which will sticulate 
evidence of erles with o siniaus of surveillance an’ 
delays That if net te aay that all activity by law 
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(Sant'd) cases cited saanein) | Dies Opes JAG 1912- 
1940 8 395 (35) (iting 17349 (2 929) im whieh it 
wae etated tnat the sativite af Bsn 6 agents in 


ineiting and luring @ soldier not engaged in 
tiees inte the commtiasion of an offense iz coutrery 
‘oy policy; and Gx 2074552 (3937 )s wien indicated 
that the Bea eameg whe acted pureuant to suggrectiorr of 
gant in taking Some sGile belenging te the 
tnited. tates vould not have oomltted the offense 
Led to ite cousiesion by “higher 
poo ory y")e 


352 sonnet VW» United Gtabea, 237 UsGe 454, 453 
* 
Muste ve Vaulted States 7. ny ed 38 (Sth Girt. 
1921). Portions of the oniaion comeeming the 
iret duties of officers of tne io @ ween olted with 
vista in any aubsoquest opinions, igeludiaes 
Soxrelie vw. Uaited states ee crag 19 at 444, United 
Stater ve Newking, ® Uyh Pate aie: A? Cesk 
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enforcenent officers in fulfilling the é@uty of covern« 
mont to protect the people fron crime except surveillance 
is forbidden. Griainel activity ie frequently conducted 
elandestinely, and much of it includes adroit canipula- 
tione using techniques that defy normal detection sethods. 
Therefore, in preventing and waging war against cringe, 
lew enforesement officers and thelr agents in the a 
lines of the affray auat use stealth and stratecy and 
must frequently contact — *erluinal eneay” in order te 
obtain evidence of erise, ring the eulprite before the 
bar of Justice, an! thereby obtein a cessation of the 
eneay's lewleseness, These contacts require sone forn 
of commun t) sation and way even require law enforcing 
agente to meet the “erimineal enemy* face te face ari on 


23, The Cone’ etated: “Criminal estivity ie mach that 
a and st meheey. are Veesmnaae weapons in the arcenal 


of the pol officer ore theraan Vv» 
Unatea Btates, 9356 Ue Use Ba ‘ a ora 

re Bae | tates, ee ede 4A3 (2928), Ty 
aie — are noticed “haat confined drux addiete were 

influenee of narcotics subgequent to the 

agoused, an attorney, Tisiting the jail, A sonfined 
“etell pigeon", ees ea by the jallera ac a deooy, 
requested Casey to obtain some serphine for hime ithe 
out heaitation caer eosplied, At the trial evidence 
reflested that opiates had been introduced into the jail 
eaturated in towela, in iding the conviction for 
nareoties offense the + found wothing improper in 
the use of the daeoy to pe evyidenee of the acoused'’s 
oricinal activitys 
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ty 1% ie what sonatiues transpires during thes? cone 
‘taete with the "ericinal enemy* that has caused soneern 
in i the felers] and aiiitery ih esbul systens, one 
euply siridentified se « Cterhnudands mneny," beecags the 
gnsent ef contact, and ia inelted and bagulled into 
committing a orime aanufaoturad by law enforaers, 

At what point lew enforcement activity exiate fren 
the hallowed halle of judicially aceented conduct and 
stape inte the Judtelally forbidden erena piling rise 
to entraprent te not always ensy to decipher. Mg Ate~ 
teupte have been made by the courte te delineate what 

 gontact activity is pernissibie and lawful om the ene 
beni ané whet is considered overreaching ani unlewful 
on the other, The former ia sometinas referred te as 


2S Sheramn Ve Und ted States, 244 WwE.s 3885 372 ware 
where the Court indisate’ that in oriex te dgier 
age go wngy had user gure *, rey met 


a trap ‘or the ; ace 6 il tad itr Shh e « f 
a for the unwary eriaingle" gapne RAGS as 
26, Soe United States v. Ghiarella, ies Py ad 03, 
(24 Cis. 1959)1 "It le true thet the low ie not 
definite aa one might wish ag to waat aveuiied. ae 
etituter an *entreonent'ts.." 
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lewful or legal entrapment while the latter is sonetines 
tered unlawful or illegal eateiguians However, such 
traswent, which represents a defensive sounterneasure 
_ @gainet the heavy hand of government prosecution, ine- 
Gludes the connotation of illegality or wmilavfulnese of 
govaranent activity, 
Be BATRAPMENT DEFINED 

Ae the doctrine has developed and taken on enbryonia 
have on a cage by oase bagie in both the federal and 
military judicial syatexe variour expressions heave been 


1985)1 States Ve Laveriok, 3465 ¥,24 793 
iF oe imnaford v. United states, ae Pon 
239 ieee’ Sie rm 1952)$ Colle spring 

United bbaten, “ eos “— 356 (Sth Cite Tose}. "in 
court, in somaenting upon 
S eee "tint toto 


a tontention hed erred in inform- 


the fury, that, the, law Teoognines two Kinds of ene 


treprent and Lawful eet 
ata od thats or *Ziniis the adjectives ‘unlawful ‘ 


‘inwfult entrapment might have been sesewhat of tg 

pg te otto in desert bing the conditions requisite 
ie os cntrapsent, nevertheless, the thoucht clearly ne 
Sicataiiy gauclien tant Gniel in meeaaanae and proper 
under the po tc ohrages ‘lawful ontrapswent 
*unlewful entrapaent’! comport with the lencuare joa 
by many oppellate courte in deseribing entragsent and 
the trial court's charce with reepeot therete wae clear 
and guffietent." That league, anong others, was raised 
by one of the accused in Laveriok in « petition for 
writ ef eertiorear! filed fe the United States Gusrese 
Court on 13 September 1945, The petition wan denied, 
Sehaeffer v. United States, 86 Sup. Cty 392 (1965). 

Yor a Giseuseion of lawful and unlawful entrapment 
aoe Crone v. United States, pa 2 327 (8th Gir. 1965). 
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the United State Suprens Court for the first time in 
ite hietery reversed cuilty findings beeause of entrap~ 
ment, The secused, Serrelis, contrary to hie plea of 
mot guilty, hed been eonvicted of the statutory offenses 
of uwilewfully posseering and selling whiskey, ‘The evi- 
donee of recori revealed that a prohibition arent to« 
gether with three of the acouged’s acquaintances had 
visited the accused at hie howe, The arent wee intro- 
duewi to the accused aa a furniture dealer, After as- 
eertaining that the acoused hed bees in the 30th Olvisien 
AeSePe duyving forld war I, the agent factually reported 
that he had veen a member of the sane Division. ‘ie 
asked the aeoused if he could get seme Liquor and the 
agouced stated that he had none. A second request was 
Similorliy fruitieam,. The senversation then turned to 
War @xperiences which was joined in >y one of the ao~ 
cused's three sequaintenenees who had aleo belonged to 
the 30th Divielon, Thereafter the agent again asked the 
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“aaoused to get him some Liquor, Thin time the accused 
left hie home and returned in a few minutes with « half 
gallon of liquer for which the covernnent acent sald hin 

five dollars. Some testimony indicating that the accused 
was an industrious and low abiding oltisen was rebutted 
the gomeral reputation of a ramerumer, towever, there 
wag an absence of any evidence indicating that the ac~ 
cused had ever possessed or sold any intericating Liquor 
prier to satiofying the acent's third request. 

two opinions were written in Gorrelie, Seth eon~ 
gaurred with the apolicability of the entrapment deetrine 
to the faote of the oase and each haem been frequentiy re- 
ferred to in subsequent federal and military opinions. 
“Bat in eetablighing Judicial fomdations for entrapsent 
the two views differed in sany partioulers, including « 
definition of the tems, The majority stated: 

Lohe7 defense of entragoent to not 

Siauply that the set wae comaitied at the 

instance of government officiale, That 

i@ often the eace chore the proper ade 
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the snghnietin ty the waberty in ieee on the 
*orealepovition” of tne aceused requlted in a eharp 
disagreeamt by the sinerity whe coneluded that the 
desien and nature of the contact activity of o cavrern- 
ment offleer and not the acqused’s eubjestive state of 
me eT ee ee 
sa. oftioe ie gorernmang/ wreeurcment of it: 
episeion b lenis bandh tnt baie phapahetiie 2h des 


taphaw fhe prion definition 
ana not, however, obviate entirely o conwideration of 
nocuned*s "“prediepesition” since it ineluder the 
qualification “by one who would not heve perpetrated 
fthe ering], exoept for {Teproper activity of an officer 


eje day at Rok and 
Be » et 454 and cited in United States v, Bowicins, 
G UsleCeMehs 155) L8G, 19 Cote Re 261, 266 (1955). 
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done twenty-six years later in Sherman vs United 
Midas!” te) eptialnn Ut the teguiede Ghent seit 
enerred. Soth opinions coneurred that the accused had 
bem entrapped, Im determining that the faste unequiv- 
leally indicated taat the acoured lacked » criminal 
predisposition to commit the crines alleged which had 
been Induoed by @ governsent agent, the majority sd- 
hered to the aajority definition ef entrapment contained 
in Sozeolie. liowever, the minority in gyemaen would 
look only to the nature of govermental activity: 

“The erucial question, not easy of anewer, to whiah 
the court sunt direst itself te whetie 


ais. 356 UsSe 369 (1958). mm, & ¢overnaent in- 
in a doo e offteer where both 

cote A elke nding meat edles Pp tig: eye wtie P yp paler gine $e 
aigtion, Several sooldental meetings followed, After 


sponding to treatm 
attenpted to avoid the issue, but finally, after re- 
peated roquexta he obteine? narasties on a nucber of 
ooussions waten he end the infammer shared, the informer 
paylag, inter alia, the coat of hin portion of the drugs. 
after gereral euch transactions the informer informed 
agents of the Pureau of Nareotics whe observed three such 
gales by the aceused te the tnfermer for which the ac~- 
Gueed was cornrieted. Tha Court concluded that had it 
net been for the nature and repetition of the inforser's 
requests, whieh overcame the acoused's will to resist, 
that the seoused would not have eomaitted the offenses, 
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te which somnon —_— respond, for the proper use of 
governmental power, * (Zaphasis added. ) 

A year prior to Sherman the United states court of 
 Militery Appeele rendered ite opinion in the leading 
military case of Unite sg 
- img a guilty finding beonuse the sooused had been en- 
trapped that Court defined entrapment Dy etating: "The 
giet of the defense ofs..entrapment ie that an escent 
Lot covernment/ soncetye ageinst the law and 
‘then incites e person to comakt that offense for the 
purpose of prosecution.” ( Saphaets added.) This 
definition not only does not emphasize the acoused'’s 


In revers= 


ow 382, 
gow 266, 24 Ca lie Ne 96 (1957) Ta 

a ye a ae informant requested and isslored the nn. 
to obtain marinuana cigarettes for him, After a nunber 
of refuenle the accused finally consented, accented money 
from the infornant and precured the olgarettes, The cone 
trabend was exrehanged with the informant, but pursuant te 
the infornant's request the accused retained some of the 
Giearettes for ssafekeaping, A Crisinal Investigation 
Division Agent was advised of the tranasction by the ine 
formant and apnrehended the acoused in possession of the 
Gigerettes, ie aleo discovered « marihuane cigaratte 
stub in the acoused*s omar. The accused vas convicted of 
beth wrongful possession and using marihuana. The Court 
reversed the pogseasion offense becnuse the covernnent 
Rad no reasonable «rounds to suepect the accused prior 
te the informant's entrapping activity, The use offense 
Was earn hbaged in pert on independent evidence, 

it, t 201, 24 GeMeR, at 101, 
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“predisposition” whieh was etresaed in the definition 
of the majority opinion in gorrelis but it appears to 
go one step further than the minority Jerrells definition 
by failing to qalify the word “person*. Therefore, ac 
«long ae 4 governnent agent “conceives an offense" and 
thereafter “inoites a person® to = ven team one 
trapment would be applicable; tat, inptinetien Anlihe the 
minority in ghepuan, the sotivity of the covernnent agent 
would not be the only conduct requiring examination. 
Were the aceused to nave conceived the offense or if the 
government agent esployed sone degree of persuasion less 
than that required to “incite”, entrapment would apparentiy 
not be avaliable, at least as a matter of law, 

Deapite differences, the definitions in jorrelig, 
Syeriens ond. keileng contain « nusber of songistent 


ae oR United States v¥, Wetting, 11 UeSeCeMeAe 
& 1. 61 CeMe Re W275 433, (1960) (Latimer, Js, prin- 
eipali opinion): “Ae we understand the law of aatrapment 
there must be some evidence to show seme pow i) Ling 
on the part of the sooused to tomeit the GPine, whion is 

broken pea Mag aetivities — yf oreo gr agente," 

Rmpnasi s i tile , See Bleo Un Sates Te ox 
9 UeleCoHsAs 503, 5075 26 GMa 243, 207 (1953)6 «fine? 
record is ¢ither silent or shows wunecuivecally that the 
Page ws ee evertures and that he was not 

otherwise 


ant end lewabldingeseshe exhibited 
as okt Siuee & 9 eas to violate the laWeese"  (im« 
phasis added.) 
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elements of entrapment, For the doctrine to exist there 
must have been some form of activity, chargeable to sov- 
ernment, to which the accused was eubjected, pricr to 
his commission of » crime, that at least tende? to cause 
him to commit the orime, in both federal and military 
practice nothine lees then some evidence of these fire 
elements must be shown before en iseue of entrapment is 
raised. 

But a cavent is necessary. OSefinitions are wise 
leading and may represent a false bottom of reliance 
for the future development of the doctrine sinse they 
are subject to the reneral proposition that “a rule 
Gefining the course of conduct by Governaent officers 
whieh will constitute entrapment cannot be stated.” 

This is exemplified by two recent opinions oo Suprene 


Court, Jox ve Loulsiena and Beley ve Ohio, whieh 


house, Ye complied but wag later convicted of picketing 
near the courthouse with intent to obetruct justice, The 
Court, in reversing the eonvietion, Indicated that to 
uphold the conviction would be to sanction entraporent by 
the State. 

38. 360 Ue Se 423, 426 (1959). In 5 the acoused 
appeared before the ‘un-American Activities” Commission 
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reflect that mere advise, apparently siven innocently 
and without any purpege to punish an accused, gain evi- 
denes of crine, or to cause the commiesion of a crise, 
relied upon by an accused to his criminal detrisent, 

ean constitute an indefeneivbie sort of entrapment, 

| The Absence of mech a purpose ie not reflected in en- 
trapnent definitionre of current court opinions and lead- 
ing authorities whieh purpert te eover the entrapment 
weetrens”” 


« (Cont'd) of the State of Shico and pursuant to ad«~ 
vice of the commission that they had a right to rely on 
@ privilesce arainet self-inerimination afforded by the 
Ghie Constitution they remained sllest. They were Later 
sonvieted in Ohio for having refused to anawer the Come 
mission's questions sinee an Ohio tsaunity stetate danien 
then the Gnio constitutional privilege which trey « 
peepened to have imown. The Sourt econeluded that reerta 
eommigsion acted for the State in giving the sdvice end 
that to sustein convictions of sost of the accused under 
suen circumstances would be te sanetion an indefensible 
gort of entrapzent by the Gtate, sonvicting citizens for 
exeroiging a orivilece which the State had clearly told 
ther was avaliable. 

ae SOG, meee Ve United StRtesy, 548 Py Za STs 
(Dee Cire 1955), m, at 976, the eourt defined 
entrapment ac: * e act of a government officer or 
agent inducing a gy to aumnié a ‘orine te conten 
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my furnishing the socused an oppertunity to oomsit the 


orine when the orininal intent wee elrenédy present in the 
yee tS mind is not ordinarily entrapuent.* (ftalices 
in originnl.) (The court credited flack, Law Dictionary 
(4th ed. 1954))3 (There is an absenee of a 4efinition of 
entrapment tn Souvier’s Law Dictionary (feldwints century 
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Co THE GASES OF EXTHAPHENT 

As the defense of entrapnent hee gained reeorcsition 
the courte heve sought a bace upom which te rest the 
tagery of ite application, Im the early opinions wen 
lt was determined that the accused had teen entrapped 
it was frequently stated that the Government was estopped 
te prosecate oF that enitrepment wae sontrary te public 
atta and on ocension the theory oe Srmnee. WRG 
commingled with thet of public polliey, 


eftte ae “ arr? 2), meee Penal Code (Proposed 
a A 


tion 20134 mtrapment. 
wi enforcozent official or @ person 
pS sore se Hcodigg dy potmren yo msn 


S onataer a Me conduet sonstituting 
auch offense 


either bys 
(a) saking mowinely falee representations do- 
siemedt to induce the belief that such conduct 
ie not prohibited: or 
(hb) @xploying sethode of persuasion or inducement 
which oreate a substantial risk thet such an 
offense #11) be sommitted by persons other than 
= are ready te cowsit it.” (Sephaeic 
The sommente with the draft fail to reflest any refer 
@iee or conelideration civen to the Guprece Court opinion 
tn Raley vy Ohio, Pees note %5, 
HD, See, en ¥. United States, i. ee 67% 
(Ph Cites “OSH United States ve Lyndh, 2 « 983 
(Sebs! yp 19218 


She : Ritter v. United Stetes, 293 ™ 197 
(9th Cir, irs 1585 Woo Yal ve United Stetes, 223 *. S12 
(§ im "— Ng * 


Bee Yovexs vs United Stater, 249 *, 191 
(7th cise i im Yoveg, covernnent ascents without 
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tn Sopreiie, the Saprene Court in firat establishing 
“guidelines for the future development of the dootrine 
peeegnized the ineonsiatent roles playei by the Covern« 
att in a ease where an acouged had veon entrapped, The 
Gevernueat, agting through ita agents, nad been rospone 

 gktle for causing its entrapped vietin to commit a orines 
Therearter the Goverment ahifted ita position to that of 
the prosecution with ita arstwiile vietin new the seoused 
wnien the Covernmont seught to convict for the orininal 
feoult the Covernment hal euovesefully brought about. 

At firat blush 1t would appear that the Jovernmment did 
@one inte sourt with uwielean hands and that the theory of 
estoppel, an equitable dcotrine, would to applicabia te 
S4ield the accused from an unfair presecution, dowerer, 
the Court rejected the eaploynent of an equiteble deetring 
in & OFininel prosecution and conclude) that an entirely 
@ivfesent cage was the appropriate fountainnesd for the 
entrapment doctrine, 


SS, (Goent'd) any reason to suspect that the accused 
would sell Liquer te Indiens dresses an Indian with a 
black suit, waite aot shict aad black sloush het so 
taat he By eng te be a Hexioen, The acoused sold 
liauer to the desoy~indian and was prosecuted, in ree 
verging the Pwr Hb reg the nag at Rn drny stated: 
= our of th Be ee) i yeh ‘$e 
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@ithout any exprese anelyaia or reference to the 
legielative Hintory of the criminal statute of whaten 
Serratia het bees conviated, the Court, after dic 


(mnelng principles of ebatutery coustraction, stated 


that: 


intents ere to Pe nceong mages that 1b wad 


t rocesoes of detection and 
enforcement sneaia be abused by the inntie 
a Oy i ont offielaic of an act 

ot otnerwies innocent 


versena 
in order ts lure then to its soo Lesion 
pinie) than, Ve net forced by 
¥ the stetu to do yieheee 
i ose of the statutis 


In ite 2jeyeq, opinion the Court reiterated that 16 
Was aot the inane of Consfesa Saat ea entzapped ace~ 


 @umed be prosoouted, the winerity in caamuae, dle 


agreed with tae theary ef Songregsional intest, , iy 
digating that the dectrine should be upheld by the 
exercise of the inhereat jalicial power vected in tas 
erartee * The minority in Sorvalles iwul gimdiariy diss 
agresé with the Gorrellg =ajerity teaory of Congressional 


Socrolle ve United Gtateg, 267 Usiiy 435, 546 


Bea 
i in Sheraan vs Ualted States, 346 Use GO9, 372 
banal st i Court atateds Pa gna sould not have 


tent theory as sneer fiction.” 
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- geives ee eae the enthowtty to properly deal with 
ous the pihtenee ex Ceebeneutene’, tatens ty the 
“majority is dota Zozvells on? herman the federal courts 
- Reve infrequently diccusced or expreeeet thst base in 
‘eis opinions, The Unite! Stetee court of “i1itary 
Appeals hac indicated relianes on baves ether than Conus 
gveseional ctatutory intent and hae never expressiy 
referre’ t2 mich an intent is any of ite opiaious thes 
have dealt «ith entra cyan t. vowever, the base of 


Iu Sorrelia v. United States, 267 Veie 435_ 454 

ase), the sinority etatetd: “Thie seese a ataaheat and 

wiwarraate: gonetruction of the statute; ond asgunte, 
S4eiel emendments* And at 454 Indioated 

i the operable effeet of *. or ; 
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pias) Waheed States ve Molly 9 Yecetereds 157 

Th hea 399, 401 (3958) (pablis policy): Unites 


akat ‘ 3 UadeC - Mig LG Ge v7 
one 1983) "Tusleseatt oe hg ey Getesin F7e 


= ane aoe arene 


ae a £ “mat ‘bye 


a Ae ae 


skh Ge eh 


i 
{2 


viel eatin i + a me 


L gthelieDedel 
ae tts W883 Ry foe Oe ait 
ae oe et iets Lik, ydhnlty ny 4 


ave 


{ ‘ 
* ys v * 
Am r 
ro i i ~ 
7 
‘ i , 
. : a ow 
asl . ‘ 
ay ‘ ” 4 dy a) , | Yelp * 
“pie | 6 ee ' tor tc 4 on Bite { # 
. + a t she fi 
f (J + é Ree +; » *! M- 
* 4 * 4 if 
, PP it 
i Wye . j 


ToL. Thad celal Ua Sal sichin' bbs bade eacae 


tons Artiele Vi atates in part that: “Shin Cometic 


tution and the laws of the UAited states whieh sell ve 


| made fin pursuance thereof,..thall »e txo supreme law of 


he lerdsce” Go faderal orictes! statute erevesaiz tn~ 
G@ieaten that an satrapped aecuced shell net be prosenuted, 
However, the court's deterninetion of an implied Coucrae+ 


plone, neestive inten¢seot of the apelieattion of the 


statute soastitutes no lees an integral part of the 
statute then any of ite exprees provisions, and net wie 
Like the express worde of the statute constitutes part 
of the laws of the United ctaten an@ the suprone law 
of the land, | 
sb weNI4 not be Llegteal te conclude that in beth 
@azedila 2.4 Zuorgen, the Court desived to giva the de 
feats of ontrepcent a status that would have the roots 
of its bane planted tn the Genvtitution and yet would 
not deprive the dustrine of flexibility, Conesivably 

® particular typo of erime gould become go prevalent 
gerd pemicious that Congressional intast, snier ox 
presse or lop lidd, Would pensit entrapping activity by 
gevertacal accents a¢ the oAly uawes avallable te Gurtei2 
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| meas vines On the other hend, the Court say have 


| Pesoguized that in the future the right of an accused 
net to be entrapped would gain recognition as an indi-~ 


«vidual right. 


Sines Sheragn the Court has considered four cases 


 evelving an icmue of entrapment. ‘feo concerse? fedterel 


prosecutions and two involved state prosecutions, 

Iu the forzer tro ceases entrapment was not fornd to 
exist as a aatter of law and no wention of Conmressional 
intent was unde by the Court in either opinion. in the 
latter two cases the Court found that each of the states 
was responsibie for om ontroepmeat se a untter of lav and 
weverses the convictions, in view of the fact that the 
eonvietions were of state orimes in estate courte thera 
was en absence of Conrrectsional intent unen which the 


500 In Sorrelia ve United Staten, 237 ile Se 4355 480 
(3932) the Court atatad: “the Coneress br leri elation 
oon slways, if it desires, alter the effeat of tudicial 

genetruction of etetutes," And at 441 the Court indi« 
gated thats: "the quegtion fof the evallability of the 
defenses of entranzeant/ in enck case wart be deteruined 
by the scape of the forisingl statutory’ lax considered 
in tre lignt of what may fairly be deauesd to be lis she 
ject.” (Sephasis ndded., } 

Sis Lopes ve United cea a 373 base Mie? $3389 
Mazgeiale ve United States 556 Je Ge 386 3 ie 

S2. Cox Ve Joulslang, 309 Vets 559 (19 4 faley Ve 
Qhis, 360 | Ue ity G23 (1955) * 
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Gourt sould rely ac the basis of lts decisions, After 
“@zporing the Litaus to the atmosphere of reasonable 
necessity tho Court turned to the foresest piece of 
Besistation, the Constitution, for a solution ond coa- 
Gluéed that the entrapped semiced in both cases had been 
- dented ee they were due under the fourteenth 
erendmant. 

There decisions represent landmarks in the develop 
‘ment of the entrapment doctrine, Fremmmnbly the court 
@ould have relied on 4 base other than the Constitation 
to achieve the desired results without being ineonsistent 
with ite earlier determinations in Sorgelis end Sherman. 
The important result of these two recent degisions is 
the fact that an acoused, entrapped by state officinale, 
hae the verted ooustitutional right not to be proseguteds: 
and if an accused in a state prowesution hae meh a right 
then an aceused in a federal trie] should be vested with 
ao less of a wight operable through the unexpressed ejunl 
pxrotestion of the lews provisian of the 4ue procers clause 


byt Raley Ve Ciifo, supra note 82, at 544, 
dans ar. vustioe Clarke stated that the a najortty of 
the Court was applying the due srosees clause of the 
fifth and not the fourteenth asenduent. 
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should be seconied such a constitutional protection as 
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@ matter of military due precess, the Judges of the 


Gourt of Hilitery Appesls are constently in the van in 
@xpressing « desire for the advence of the protections 


to be accorded servicemen and that Court, in United 
Sete vs iota, . goneluded that an see1sed had been 
denied due process because of a failure of defanse 
Gounsel to reice an iscue of entraprant in the trial 
eourte In ite opinion that Court clted the only other 
lower gederal court opinion that hae soeelificaliy recog~ 
niged entrapeent ae a violation of fifth asondnent due 
A 

Despite the apperent morenent of the defense of 


@ntrapeent uider the cleak of due proceme there is sone 


Site 308 Sees Navy * Vines, 23 Nets 1966, Qe Be COl.s le 
wherein it uae reported tnaat the eisnteen Srvin bilis te 
ee the Conetitutionsl rights of serviceu6e now Dade 
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iadevtten”™ and noha violations have been the sain 
targets of the defense, 

the frequency of the claim of entrapagnt in both 
federal and sllitery trials of uareotics offenders can 
be attributed to the growing nunber of narcotics offen- 
eee and the detection aethods continually euployed by 
goveranent acenta, Offenses such as the sala, use, and 
possession of narcotics are consummated in seerst and 
marahaling evidence of euch orlwes will not usually be 
accorplished without affording a suspect an opportunity 
to coumit an offenee in which to sone degree « covern- 
meat agent ie involved, Any auch Involvenwent will cive 
vise to a clain of entrapment when the acoused is brought 
to trial. Probleme aimilar to those experienced in the 
narsetios field ean be expected to be encountered with 
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the expanding lilegal market of papuninenan tens” 
wiles governsent officials achieve appreciably sore 
museeces in cutting off the supply of such drugs than 
they have with nereotie supplies. 

In Shersen the Suprese Court ostensibly withdrew 
@ny limitation on the type of orines to whieh entrapsent 
could relate when 1% wae etated that: “Congress sould 
not have intended that ite statutes were to we qatounet 
by teapting innecent persons inte violatione.* { aa 
hagis added.) The statement can be interpreted to sean 
that there is no oriminal statute, regerdiess of the na-~ 
ture of the orlme it properibesa, to whieh the defense of 
entrapnent eould not relate, including the uilitary erime 
of proneditated murier under the Code, There has alse 
been on indieation fros within the Court of Military Ap« 
peals that the oo omld be applleatble te eny offeses 
ander the Coda, 
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Sut ghowld m1) federal erines be auenable to the 
eerious injury to the person of another husen bvelog 
gush as the Code offenses of intentionally inflicting 
grevious bodily harn and maiming be subject te the 
Gootrine? Should entrapment oe applicable to erie. 
under tha Cede resulting in lose of life such as pro~ 
meditated murder and uang@lauchter? chould the doe 
eRe ena aI aR a 
duet thet onuses or threatens vodliy injusy to a person 
ether than the ontrapper ag has Seen stiggeetod? le 
4% logical te sot aside any particular clase of offeaces 
other oriass, aany of whieh carry @ heavier penalty than 
offenses within euch 4 “lage? ihe enewer to the fere- 
golng questions, or any sluilar questions that attexpt 
to carve out the ovailability of the dectrine to a 
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 ~pertiouler orine, clacu of erimes, or classes of orines, 
will be controlled by the basis of the dootrine, fhe 
fifth amendment provides a privilege against coerced 
sonfeasions and the fourth amandaent grante the right 
against wilerfal seerohes, The objectionate mathoda ased 
im obtaining moh confessions and in conducting meh 
searches here bee: equated with the conduct of covern« 
ment acents involved in entrapment, The nature of the 
erine is not detersinative of whether the coerced con~ 
ployed againet an acoused, “hen @ constitutional right 
‘La involved there is no balancing of oquities between 
Wilewful saverwsental activity and the right of the 
individual. And as the bagie of the estrepment dootrine 
beoones exhodded deeper in the lew as a conetitutionally 
protected infividus) right not to be entrapped the 
weicht of the nature of the orice comaltte? will be 
negiigivie in ite pan of the scales of justice, the 
eerparatiive lnfleribility of constitutional desi sion- 
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Tite THE SEARCH POR EVIDMNCS OF CRIME 
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ih way areas of the law Congress has,by statute, 
specifically Linited the authority of governsent agente 
individual and not sovereign astions, ‘the officer or 
ageng7 is not doing the business whieh the seversign has 
impowered hin te do or he lo doing 1¢ in a way whieh the 
aovervign has forbidden, is aeuene are {therefor 
yitrs vires his aathorityes.." ST oe 
Bone statutes whieh linit the euthorlty of some govern 
sent agente engaged {n law enfercenait and erine 
I but hes not expresely Limited either the 
authority of coverrent agente in the field of entrap- 
sant, or the way in which they cay offer opportunities 
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for the cowniesion of arine, Perhaps this ia just an 
Wells A failure by a governuent agent te adhere to 
stetutory restrictions would reault in hie actions 
ana not chargeable to tho goverment, ‘The dofease of 
mbrapeent would therefore bo loat to an aeouse! sinon 
the defense is only available when the goveranent ie 
gensidered responsibie for the orine allaged, saad ae 
weperted federal or wllitery opinion han bem: fowst that 
hag denied the sosuned the defeass because thea actions 
of the covernuomt acent in enrryine out antragsing ate 
Meh wens demet to be enthide the amps of hig ome 
ployaent,  eepite the languese courte have ueed in 
axprescing diminin for the contest activity sonlored. 
Bot only are aote of sorvermemt aceite imputable to 
the government, bub the courts have treated the quection 
of who will be considere’ » coverment arent with lib« 
erality. Officers and officials of rovernment are 
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“gbtain to agmist in the process of law enforearemt aad 
detection of urine, Ler enforcers are often unable to 
gain eesees to the tomer cireles of crime in their of~ 
‘figlal capacity. Thay sunt therefore either conceal 

Peete true identity or ayage the servioss of others 
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fulfilling their roles will reesive a wore meticulous 
@xmuination than that of a government officer or of fi- 
Glial, especially where the terme of their exploysent 
all for 4 sentingent fee arrangesent te produce evi- 
dence agninat particular scoused ae to erlmes aot yet 
founitted, of where control over their activity te 
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| Rampite the liberal ageasy rule not every sexber of 
be onagif@iered an arent of covernnent within the entrap- 
nent doctrine, even if he holds an enlisted appointaent 
ag R noneoutligsioner officer, ac long as hie duties de 
. ROt Include thoes ef law enfernenent or crime detection; r 
wed when mllitery agente dispose of rovernaent property 
in & wenner not authorized by Law or regulation, such 
<n pupananemanas gee not terry with 1¢ the consant of the 
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Ouring the last decade of the Nineteenth Century a 
 eerter of “decoy letter” onces was decided by the Suprene 
Court which aw the Soxvells deciecion, in Price ve 
United States, , @ government inspecter had been iifernead 
that the nesuced was deporiting obecene matter in the 
mallee in violation of 4 fodersi statute, ‘The nen 
Commumiostions in the nature of desoy Jette: 

eeeZthe acoureg7.eeto sand hin through the =s11 certain 
oe character covered by the statute, which he 
Bideas* (@uphaeie added.) The Court in upholding the 
neogused*s conviction for sending obscene untter to the 
inapecter through the eaiie found no inpropriety in the 
inepector's senduet thet would constitute o valid ground 
apon which the avoused could objet, , sinee the inform 
tion reseived by the ineyeotor waa sufficient to justify 
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of states Ve “Ook, § Debstotehs BT 36 
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| @ different eituation 1 presented when the impact of 
- Anfereation hae {gouged on @ partiguler suspect se the 
 gulprit. “the function of law eafercenent is the gree 
\ Raa Mt sete tak te equrmnatin ot grintentng 

> ea bhihians added.) To be auscessfu law ene 

- torceaent mist obtain evidence of orine, Obvtaining 
@vidence of erine ond “procuring* o oricinal aot for the 
purported purpose of obtaining such oridence constitutes 
@iroulay rengonings, One ie lovieally ineoupatible with 
the other, Invectieation, not instigation of further 
GPigimality, should be the meane used te eain evidence 
against the suypoct. Mrequentiy clreunetancos maka ine 
vagtigation diffiesl$ end during an ievestigatian the 
suspects oomutitetional righte Limit inveetigaters, <{f 
the suspect ia to be arpentell pursaes$ to a warrant, the 
fourth omeniawnt requires «a ghowlag of probable sause 
before tae warrant will +e tegued by 4 uacistrate. 


Whether the acreet ie beced on a warvent a7 aot the 
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Movabbeialiory ry requires that upon arrest the 
faepect be taken before a nagicstrete without undue 
delay so that he «sy be informed of hie righte, A 
search not connected directly with a lawful arrect 
cannet tena ae of the suspests’* set "tate saan 
6@ his automobile or even garvare ean, without a 
search warrant being issued by a weeistrate based on 
probable sause require? by the fourth avenduent. 
Statenents made by the suspect are violations of hie 
fifth amendment right against velf-inerisination if 
he hac asked for anil teen deiied the risht to see his 
attomey without being advised of his richt to renain 
eileats | and the denial of his request os vislative 
of hie sixth amendment right to counsel, 


92, The rule evelves from two decistone of the Suprene 
Court, Mellory ve United States, 354 U.S, 449 (1957), 
and Retake v. United States, 316 UsSe 332 (1943), and 
precludes the admiesion in evidence of the confesgion of 
on aecused if it was obtained during any period of une 
mgeensary délay in taxing him before a coumitting aagise 
trate after arrest, even though the confeesion la deemed 
Teléavle and was volunterily obtained, 

Zihe work vw. United States, 243 #e2d 60 (aS Sirs 


959 Zaeobedo ve Tllinoia, 378 UsSs 475 (1963). 
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These oonstitutional rights save not had aay 
@ignificent impact in the cage of a suspect who hae 
not been arrested end interrozgeted, or whose property 
has not been searched. Yet such @ suspect may be no 
lees cf a suspect if covernnent agente have @ reason 
-gble belief that he i# oriminally engaged, Sut, his 
position is lees favorable than the arrestee, Covrern- 
nent avente in taelix eeareh for sridenee of nis ortue 
inality will not have to concern thesselves with 
neeting any provable soause requirement before a mage 
ietrate in order to carry eut thelr search, They are 
free to 40 as they please in their attempts to cain 
evidence of his criminality Sy encouraging him te 
comnit an unlewful act since there le « tetel abcence 
of any jJudiotal reguistion until well after the suspect 
has been successfully encouraged ty commit a erloe, 

it sey be easier for zevernaent agente to *nree 
eure” a oxime and thereby indixectly wrold the Loree 
late gtuambliag Glooke ef sonstitutional rights and ju-= 
adietial reeuiation. Jowever, 1% ia suscested that 
despite the isneble rele of sovernnent saeente in such 
“groourement” sotivity, tne right of the individual 
not to have hie Government sponsering hie oriwinality 
ie a far wore superior right then that protecting 
againet an unlawful search “ ® garbage can. 
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Se ALDING IN THE GOMMIASION OF CALNE 

A somewhat different eltuation iepresested where 
| the oriminal desien to comsit @ particular criae 
oricinates in the wind of the accused and he suggests 
or initiates thet orime for which be later etands 
trial, in the leading ond Bighly publicized case of 
United States ve siaiag” one of the usoat unusual 
original Gases in the annals of allitary jurisprudenda, 
an individual nereafter identified as "A" ayproached a 
eupply seresant and offered $50.00 for a larse quane 
tity of assorted government chevrons, ihe sergeant, 
after sungeetine that “A’* gall aim the nest day, cone 
tected his officer seniors and was directed te cive 
"Kk" the echevrons, “A” called and was told that the 
chevrone were ready for hia. shen he arrived the 
sarceant resoved the ohovrons and piaced then at the 
door of the bullding, *A" took then, place’ thee in 
ALG Of, baid the cermeant the proulse? ©59.00, and 
lLaft rapidly before tha agsiened criminal inveesticater 
aut other noneormalesloned of flosre who nad observed 


the transaction could effect an apprenension. aster 
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Serreant Carl dirdier buoy, UsG, Marine Corps, vas 
identified as “X", and atood trial befors a general 
court-martial for larceny of the ohevrons from tie 
tmited States, Contrary to his net sublty plea ae 
wan convicted and sentenced to, inter Glia, @ puiile 
tive diseharre and confinement. The Seard of Keview 
reversed the conviction after deterainiag that gov- 
ererental consent and a sonsequent lack of trespaad 
nerated the criue of larceny. ihe Judge Advocate 
General of the Savy sertifie? the record to the Court 
eof Hiliteary 4ppeales., Gn 11 September 1953, thea court 
rendered its opinion which included a diseusster of 
three laguee of jax, entrapment, sovrerncentel uooment, 
and aaportation. The court concladed that sinse 
ugither the supply sergeant or his seniors hed author 
ity to a9 dispose of the chevrore tiret there hed bean 
an avgence of governuental concent, and tant ths sovre~ 
want of the chattols fron outelde the warehouse ¢on~ 
stituted a sufficient aeportation for larceny, Yhe 
Goust also rejected the entrapuant leeue since the 
OTiminal plan sad origivated with tas ageuged (*4") 
asd che supply serceant bad served not s¢ a vendor, 
but merely as a decoy te persit Rie seniors te ley « 
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u During the twelve year period from 11 Septexber 
1953 until 10 September 19465, Buck continually took 
Steps in an attempt to have his comviction overtursed, 
mot on the sround that he nad bean entrapped, but be~ 
@aase 4s had not been "A", In 1955 the Court of 

| Rilitary Appeaie in denyine a motion by “ueck to reasen 
the prosesdines, stated: “The terminal point, whigh 
all litigation mugt eventually heave was reached and 
paosed nore than taree vears aro,“ Howover, oa 19 
Sephender 1965, the President of the United States 


199 
granted Dusk a full and cnoonditionsal pardon, 


S38, See 11 a Bio, ag nl Mads. 22677—922992 (1955) (reearks 
of Senator wherein Mr, Howard Ghuman of the 
ataff of Senator Douglas » @nong othera, ia oredi ted 
with sine yeare of effort and investiration in Suck*s 


benalf,. 
950 Uulted States ve. Puck, 9 UsSeUeMeAs 260, 297, 26 
Colles 729 77 (1958). 

LOG. A copy of the nardon ef Carl Sirdler Puek, signed by 
President igudon i. Jotmeon, dated 10 Sept. 1965, in the 
possession of the author. The parden refleste that sub= 
gequent to Suck*s bad sonduct diceharce on 14 Jan. 1955 
the Joard for the Correction ef Naval Records modified 
conden of the disoharge to that of seneral vice bad 
Sore ke 

in @ personal interview between the autor and Hrs 

owes Shusnen, aduinistrative asgistent to Genator 
Dourles, on 29 Deo. 196%, Mr. Showman indicated that Suck 
had een relensad Prom confinement when the Soard of a 
View eget aside tha guilty fin@ines, @ 23 Jon, 1953, 

bat had >oen iuproveriy reconfined «hen the Judigee Aavo~ 
sate Generel of the Navy certified the trial record to 

the Court of Mllltary Appeals, Ae a consequence of thie 
~ vegonfinement Rugk later instituted suit in the Court 
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. 
| exerotsins ths powers of parton veeted in the President 
| by section 2, article [Li of the Constitution, 

The opinions have uniformly held that where the 
| Criminal achent or plan originetes in the aind of tha 
 geeused to eonmit a particular erize, government agents 
any render aeeietance to the accused, ‘This aceietance 
may teke various foras, such af providing the object 
of orimines bebthie ae in Gugk, in ee we walide 
ine plone for a prosoective housebreaking, enone ing 
im the planning tor s orice, and ia the final ean 
mission of a orine, Thie ile lees objectionable than 
*preauring” a erise, singe the orimiueal intent for the 


199s (Gont'td) of Claias, bat vefors page the caremny 
mint settled for $5,005, “2, Shusen aleo reporte] tha 

Suet whe had desired te spend gly yoars in the Bg 
viee was eligible for promotion to warrant effieer about 
the time of cis seneral eourtemartiel when he #6113 sad 
lewe then teenty years service, fie indlested that tne 
board for the Correction of Saval Necords had the oatter 
before it aud that ao deteraiaations had seen sade gone 
oerning Suck*» sanatrustive qrade, service tine, or 
paoun ery omcpansations 

Mie Soe Liddle ¥, Faetovich, at 4 oes HBG (1927), 

LU2— whtewan ve United States Pe@d 7i9 (Dey M aa 
£925); Gaited States v. Tanne, 82 Set s acuihe $62, 20 
Cotes 215 (2955)0 
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 PagRhaular erine originated with the accused, Jowever, 
| Aer enforoonest officials should endeavor vo paaaat « 
«Lesser crine frou developing ite a aajor eriue, 

nd the aetions of goverment agents engeping in any 

- eriainal aotivity is a detrastion fros the nobility 
ef Govaranent, It would be far sora appropriate were 
they to either alp the eriminal scheme in the bud or 
te aaintain invectigative curveiilanse, rather taaa bo 


the later Olnin of on aseuged who somulited a crine 


whieh eould have been stepped ty goverament offieiaie 
gware of hie exininal s¢howe will not se excused au @ 
nme % mmtrapment’ besause the officials failed 
te sot. 
| Dy CRMATING came 
"fhe right to be let alone {Sy Governueng? - (127 
She seot souprenentive of righte end the wost valucd by 


10% Soo imited Steter rs Baeity 9 UeleUaiieds 503, os 

ao Gulehy 2a, PBS (4955) and the emeurring opt nien’ of 

nied oy ae a) aidan in United States w+ Daunn, 0 3.0.0. Behe 

SOS, 2G GellsRy 223 {1955). 

fat tndted’ : Steten ve. Tawson Ae i UeSeGVeligiie & 
Je Be Oe AD (1952). 
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‘ie Aithough there te no sl eutmasing rule tiat wild 
| dotine te ontust of government agents whieh will 

; 2 

eo. ood notwitietexiing tae dee 
bs, 


merits of governcent agents stimulating crise that is 
bub ona in a series comltted by a suspeat, or in ald~ 
| ing the soouned who suggested or initiated a cviaiasl 
plenty the moet pemiclous fora ef gevernaent activity 
and thet whier is meet violative of the right te be 
let alone omsiote of inapiring persons to seauit 
criuinal aote whe hed poseeawed uo previous thought 
of mish erlainality, and in indueing such pexwons to 
| oomlt ovine epente have uged various tactiosa, inoludingy 
raped xppele to gpmpathy by felgning pais aud pute 
ferine, lying etent emeistenee aseded by 4 chic 


ili, Soblnos ve United Stateus, 32 7.25 505, SO7 (Sth 
Olms 1928 9 

lize Umited States v, Parking, 199 7423 40, Sh (1995E)5 
1i5, Gutts v, United Stated, 273 P35 (ach Site L9PLe 
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ion and oui appeals to friendship. 
“the eourts, out teeptations of a lesa eztroordinerys 
naturs have nob beda net with absolute Judicial 4is- 
 appreval iv the accused duttoodlonian” : wi wita an 
agent's guszeation to scowls « arine, altheugh an 
eeeure? who, without much perqiesion, peconer o sere 
gpreeuring acest cf « governamt sent in obtaining 
mareetion iow tia latter will not be deat « cular 
ef the nr te 

Ra § the Court of Allie 
tary Apocaix sailed to eject the theery of *ranty 
Ceuplianss,” ty eteting: “{i/nen «a showing of tndaaesent 


1 3 Hunter v—e Widted States, 62 24 217 (Sth Cir, 
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Yoo “ai vr. Onited States, 223 © 12 , (ote Cir. 101s 
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by & Goverment agent 1s made, the prossoution auth 


Week The Ae wes being vAeiaiNE ty the 


“apse ( Anghasia seaman! | tone throes years leter 


the sooused sntere? « 


k wetity shee 4 er two brabery offunnos ant one lereerr 


offense, An out of court hearing was conducted by 
| the lew offiesr to dateriine the providense of the 
pomunette eullty plea, During tie hearinc the asouced 


Wepertad taat ssertiy after he hea bem aoorehendiad 

for the larceny offaace ne offered to poy momer to tas 
goverment agente if the lercesy cherce vera te be 
Qpopred, tut be wade no ouch offer uitll one of the 
epente wee hed Kin in gustedy had Pivet asved bic now 
mueh 4¢ would be worth to hin te cet out of the trouble 
he whe ing Guise inforusiion, supplied by the acnuced, 
Was unretubted snd the Lew officer indiested that the 
defense of aitrupmant appuered epplicebhe and cherefors 
4i4 not inmediately aocept the cullty slee, ‘The aoouged 
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gallty acooptoas the acousod akeo iadioated that the 

ies sgeats would poobably report o disterent version of 

the dneident then he hed and thet the aqurt mould un= 

| dountodiy velieve thom, Theresfter the law officer 

| ageepted the plea, 

; Rupee apinians wore urittes after the court of 

- walstary appeals reviewed the Yabklng recon, the 
‘eorvisiion wax upheld by the opintgae of Chief Judge 

: eulna aad Judgn Tatimar, Judre Labimer' s prince’ el 

- epinion stated thet the socused had not indicated that 
bo aid not howe a donee loumess of uit ner was he on 
wiwilling vietin, and that the defense of satraguons 
Sequires cvse uewillineness to comit the erine, chief 

| Nelge Guinats opiate intiested thet the acoused hed 
knovincly waived the defense of eileen in ige 
eonting, Jadice Pergtses eeneluied that the accuced had 


2euneee United Staten ve foxmd, 9 Ue SeCaleAs 
Ralte 302 (19S8)« 
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‘hems aavengped Since the reser? gave no hint that the 
government agents had pause to suspect that the aceused, 
whe was in a vulnerable position, would offer « brine 
fd that tae defense af ontraprmt wan avallebis whe 
ever govern? agents induced the comission of a 
Prem the inforsation of resord Yatrine hat not 
been engaged in eavlicr bribery offenses and he had 
mot initiated or suggested either of the two urlbery 
oriaas thet were charged. fhe iden of bribery had 
been plated ia his sind hy @ goverment agumb and 
ostonsibiy datking was “a person ctherwiss inaccarnt. 
Gt wiversy] woo the sovermant...firg7 seeting to 
punish for..ealicced of feonee{g7 wiich...fvers/ the M 
product of the oreative activity of ite ow offielais.” 
Gewever, the trial yeoors 21d retieet thet the ingtent 
“Yarceny offense was not Yetiins’ first, ael he appeared 
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te want te avyeid « confrontation with the croverncaent 
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om sdnanie that tne besapant fetomos is 
m1 @ Af there te a failure to resist the wrong 
<puaadad of & goverment agent despite the 
rinstts onetoty atatus end his inclination torn 
“ponduct intemendant of indusement, whieh ene 
19 oy the Andusing agent who wes hie duatedion. 
thier dese quate 444 not expressly Sivecres with 
 Futew Intimer but indieated that there oan be an 
Stores waiver of the dafonus, The tena opin tons. 
iene te tre omeluaion mat oe « natter of law. the 
rretutt infomation of reeem) indicating an fu~ 
| hides by a gévernumat agent wan Insutfisteat to 
Require reversal of the trivery guilty findinens 
“THis gonelumion te a retraction from the Courtte 
| thatet powktion in Smilowa xerulring the nrensenh ion. 
te prove bos vacle for the setivity of e covernrrent 
gent tepon fad nosing of indugasent and an eeperant 
acoephaned of the “xeady oempliance’ theory, 
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a It ie suggested that the use of a “ready compli~ 
‘gnee" theory will, in denying the deface of eatrapacat 
te en acoused, affect thoes of weak moral fibre and a 
pa bent, ‘hoy dostt need eoddling, but thay, 
0 Lese then others, deserve to be oxtomted the 
“rtent te be let alone, tnd a wrongdoer ehould not be 
+ tragoet #0 exiuinel teaptation by geveranest acmmts 
aay sore than should © lew abiding oltinen, "A sone 
trery whew fumes afoul of fousdenenteal srincioles of 
@yuelity weler lew, acd would enpruse the netien 
that = dealing with the oploinal lasso anythine 
gone,” 


amy, Boe Fe ee Setea 3% tes eve 3655 353 
} (Feuakfurter, J *s S@parete opinion). 
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I¥, THE BATRAPMENT ISsus 
Ae LAW OF PACT 

In Soxvelis the majority of the Suprese Court held 
that the issue of entrapment was to ve treated as « 
question of fact and subsitted to the jury for deter. 
 @ination while the minority felt it wae ene of “a 
although eoneeeding that the iseue should be subaitted 
te the jury if the trial juice wore in doubt as te the 
feete, The foregoing differences within the Supreme 
court were somewhat relezed in Shepnaer 
majority and ainerity concluding that albeit the eullty 
findings rested upon the verdict of a jury whieh had 
considered the issue of entrapment ac a factual satter, 
thet the accused had been entrapped es a matter of law 
and accomlingly reversed those findings, The minority 
adhered to the position of the gorpelig ainority that 
entrapment should be for the consideration of the trial 


1256 yon W, United States, 297 Sete Rated. ed 

av aeee ae it wae stated: “Proof of entrapment, 
at any staee of the case, requires the court to step 
the prosecution, direct 7 Ene —e be quashed, 


and the defendant se 
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juaco, while the majority reiterated the view of the 
majority in Gorrells that in the trial forwmthe issue 
wae for the jury. Sowever, by adoptive implication, 
the majority in gherzen appeared to qualify ite porl- 
tion conemes ent tn rr ame 
Gourt indicated that upon @ conelusive showing of en« 
trapnent the losue was for the trial judce, but in 
the abeence of such 6 showing entrapsent remains a 
jary taney” 

in advances of Shaman the court of Military Appeals, 
mT concluded that where 


in 


126, 356 Usd. 369s 37? (1958). stating: “{i7nere the 
iz@ue hae >een > ted to then, the Courts of Appeals 
have ¢inoe rant a Bp soncluded thet unless 
it can bo dec ae a setter of lar, the itsue of 
whether a defendant hae been entrapped is for the jury 
ma Sr. of Le function of eaten or iano 

So puke te in original. } 
a 4 : i? (1953)« 


Big 
wapeare Sears v.e United States, 343 f.2¢ 
‘s 1905), wherein it wae stated that the 
could ure bhe trial judge to srant * motion 
for acquittal, and were thet refused he was still ene- 


titled te have the inetructed on entranpsent, de« 
epite hie judicial ¢ of the erime allered since 
the prosecution's own n oase~inechief head injected sub« 
stential evidenes of en t inte the oaee, 
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‘@ntrapment is found to be present ae a matter of law on 
review before that Court, a guilty finding will ve re~ 
verge’ even though the ieeue had been litigated in the 
trial court and resolved against the escused are a wate 
ter of fact, Although that Court has not apeoifieaily 
stated that apon a conelusive showing of entrapaant 
the matter is properly for the deteruination of the 
Law officer as the military judge, the Court has 
iadieated that the im officer way properly consider 
and rule upon « naobaans” ° @ finding of not guilty 
grounded on entrapuent which would be subject to 
the objection of any court nen 

Meana are avallable in federal practice fer a 
possiole pretrial abatesent of the ideitinas 


nes seepers Giwards, 25 Celielie & 
(1938) meet tt a ewe yy nung Bo Bigg Be (4 
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esse we the of fone, 
132, See United Gtates v, Boule, 9 UeSeCatehe 225, 
26 CoMeRe & (1958), 
i3 e WeCeReds Bebe BLwe 

Gee Ped Ry Crissy Fe 125 In Tuite’ States +, 
Gilly 323 #024 969 (Sth Cire 1964), @ hearing on a 
motion to suppreas evideace of entrepaent wae deaiad 
by the ihe antes whe carried the motion with the 


successfully pe Paw to gain the release of an en- 
trepoed, 
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they are in military practice pureuait to the Manual. 


Dogpite differences in federal and aliitary pretrial 
and trial procedures the practice ic ostensibiy con+ 
stant when on entrapment iseus le presented in the 
trial oourt as a question of fect. The ilesue is te 
be resolved by the fect finders. 
BR, RAISING THE ISSUE AND [TS CONSEQUENCES 
Sntrapment ia a unique defense with many peouliari~ 
ties, Although analagous to « confession and avoldanes, 
& plea of not cullty does not deprive the accused of the 
defense, cut hig jJwiicial disclaimer of *I didn't 
commit the crime alleged* will usually deny hie the 
benefit of the defense both in the trial court and 
on pivlete Unleas the prosecution's evidence reflects 


135 8H, 1951, es 67a, which peralte reference of 
any defense or objection that oan be deteruined without 
trial of the iesue to the sonvening authority for detere 
mination, See United Statee ve Six, 15 VebeCeMeAse 57%, 
$80, 36 Collelts 76, 78 (1965). 

6. Gorrells v. United States, 287 Uses. 435 (1932). 
1357+ Sodriguec vw» United States, 227 F.2d 912 (Sth Cir. 


133, Gee tes Ortega v, United States, ng “ee Nas 
th cir, 1969); Nutter v. United States, 289 F 4 

(hen Cir, 1932 United States ve Joules’ 9 bi bal 
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United States, 237 F.2d 189 (Ben oar T956)9 wor cnerein the 
; trapnent was he lable to an age 
cused charged with psc cheap Pon adel seed the allesed 
overt acte but denied being a party to the senspiracy, 
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the aeouset, and although the ourt of Military Appesie 
“has naver referred to thie as the asused*s burden of 
“proof, «= it hae been sonsidersd gush a bumton in Porte 
pal prestice and the Suprese Court hae refused to 
_Severse guilty findings tase’ upen instructions deliv. 
ered to the jury that in eesende cast apen the acoused 
the burden of proving hie inacsonse since the burton of 
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the Law was pedis violoted tog the accused. 
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ihe United Statee vw. Shersan, 2009 54 O80, S67 
che gure 1952)e . ai . 
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of entrapnent nust reflect that sotivity of an indi~ 
Viduel whe sesupied the status of « gevernnen 
at the tine of the surported entrapsant oe en 
$ended to aeugo the secused to comlt the erine aiiaced, 
fel he canact ve denied vane ge which will aeeie? 
him in presenting the defences 

im weising the iosue Che adeused ¢onteris not only 
thet be should be exouned for the crise he soneitted 
Wet points a finger at his etversery end in substance 
iwiiste the Covernnent for uwilewful contuct in intucine 


a atte sess 379 Ueiie 27, 4396 


: saat wae ReUVaRehe 
| Stated: 


Sar; yo eobeebish ine 
s doubt.* am 


net federal . a. » Unite ceahen we 
tentes hae fat ae 7157, ete 
ve % ace « 2 
nich indicate tit ssere « sovercnentel areney statue 
ie questionable it shoald be treated ae a factual iasue 
et the sours sachers Jatersiznation, | 
im be tae States va Sewkias 2 VateGehede 1954 
19 Seite i ie 241 (1985), the Sowrt nelf that the aeeuse4 te 
Fight to the identity of s cvveranent 4aforvast which 
@ae noceguery for the defense of eatrnn sent was fueerior 
te the govermmcatal slain of privilese. eompere United 
States Ve [#Sh, i3 a SeGe® aie 12, 32 Cy tle te 13 P2Gaeh, 
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the weaned the Government then becomes a party-«defendant 
tm the 3 m ond must go forward to seet ite burden 
ef proof et @igpel the claim of antrapaant. In 
 EeGlem, ® nercstios ease, the Court of Military Appeals 
“appeared to make a “rule of justification" omlatory in 
“military lew, stating thet vere an indusesant iat been 
ghee thet the prossoution ene oblicated to prove that 
the coverment aments had rensoaable sr@wis to celieve 
Of & Stine or war about to so enenme, or that the otip~ 
inal succerbion or initintive for erlve oricineved wish 
the acoused, Zhe Gourt indicated that sufficient 
grounds aight be show by statexents unde by She somused 
@one to the attention of sovernment agemutt. In the sane 


Liseuice avidense of the accused's ; 
eorrlotiona fox nagasies ortmiage | 


W45, Uadted States ve Shomaan, 200 %e2 280, 982 (20 
Pa 1952); ak! states ¥ + io Leas 8 ei BateMelia 2724, 
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Tale resreqmts o somaingling of two different and 
@istinet iswaes, the inforuation powsensed by governs 
apenta, wheteer true ox fales, aay give they reasonable 
@tounds to induee tha acaused, wut the “prediaposition” 
or “general iutent“ of the aowueed te a separate and 
@istinot antter, aud evidences received bearing on that 
iesue showld gai be considered together with what the 
agente aay have guspected of believed war the aegumed's 
inelination, i commingling 18 not uncossen in the 
feteral courts and has Gleo pernented the sauple 
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Court of LLitery Appeals hae yet to reverse an entrap 
mont ease besaune of instructional error involving the 


sommingling of “Justification* end “oredimsosition*. 
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Net only has the Suprene Court no}, made the “rare 
“of Justirieation” amsdatory tn federal practiog, the 
Sours hae provided the proswoution with a espe of 
 wnintted eattver, eapeble of certructive power fo2 
- exmeeding thet under the “rule of justification”, 
[ore aeaeabin Sy se seated 


¢ t seats penseaen 
% = of mane eat he ty 


paces stale previous sonvietions for stialiar 
offenses tho Sumresée Court hae left manewared whet 


any be persitted im introdueinge matter that hes bees un 


 tarthet at a recult of e “searching taquiry" beertnc 
wyon the acouced*¢ “aonduct* and "“predicpecitien®, The 
tert wes gGeoshetica seneernins the posrible rar: an 
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Aoeuse could euffer ae a result of the rule wien In 
Sowmalla it wee stated: “]7r tn conesquenee he sut~ 
| fere « Atandventags, he har brought it upon hiseelf 
a mension oF Hub tabere Of the detenitg®” ant dise 
adventeges do occur, Although ao acoused te etending 
trial for one or wore specific offense(e), feteral 
” $rtel courte have poraitted evidence of varleus ox 
 titeneour eatters to be intioduced osainat the cecused 
Tes ste ea-eeintagnconer’ ugh 
j metters nave pacers inter alia, previoas cqwietions 
_ fer siallar offmecs, : PARE SOR AA, OK SE 
infersation fren anonynous telephone calls, 

“sn anqused haa no gore baste right than that of 
me Male triel. «but 16 Ip cuscentet thet mere is 
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&@ Pight mwoh more profound than thet of a fair wrial, 
_ The right not to be abumed by governmental indueeaent ine 
bo committing a erime, whieh right would obviate the 


| numeaotty for relying uso the rignt of a fatr trial, 
 iswever, snes @ trial somences te right of Talmees is 
| appreciably dininisned. The accused ie again abused and 


| the extant of the eseond abuse wlll be direstiy related 
te Gls beskgrowd of derelictions, the wore unsavory 

‘kereund the greater the peovabhiity that we wlil 

be found Sailty noteitustewding sosh tae ncture of gore 


 « Ceumental entrapping avtlvity and the fact that the ine 


stent offemee would oct heave been committed axeopt for 
Aid of candomste ex to bs opaned so Wide and tne 


 @eeused's trial asy well be coushdered 2 trial of tue 


pmanenne 8 bae atoused gather that a trial ef the ole 
motuneeu dimectly relaved te the inetan’ offunee, a 
GGneept “nie: is foneraily considered forgign vo amer 
Lom: juxispradmmes, And waether evidence ta reosived 
wider the “rule of Justifieetion® er the wale of “an 
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appropriate and searching Inquiry“ or such matter is 
weselved wider beth theories, the result ie that the 
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Ye CONCLUSIONS AND RECOMMENDATIONS 
&e GORCLUGIONS 

The dootrine of entrapeent ts an expending, complex 
subject matter that has by no moene Achieved ita full 
@ize or Samoa. With erime on the inerease 1% oan be 
anticipated that goverment agente will reeert evar 
 fmereavingly to extregping activity. Up mtil tre 
present time Congress has not sem fit to curtail such 
activity by lerislation and Judicial regulation La of a 
purely et peat facte nature, subsequent te succses 
achieved by goverment agents in oneouraging a suspect 
te commit o orine. Although govermental activity thet 
Pemilte ia a Grininal act is frequentiy condoned on the 
#toumd thet 1t wen only the agent's purpose to “dig 
cover" oriminal activity or to provide a guapecth with 
the “opportunity” to eomiit a orime, this doos act make 
gueh activity any more honorable. ihe rewult is still 
the sane, cauting oy aiding ¢rine, and to call i¢ any« 
thing eles if anaiocous to Humpty Dumpty'« reeoonse to 
Alice on tha weaning of a word « “When I use @ word, 
Nuapty Duapty saidy.e.'it means ane wiet I ahnense it 
to mean «+ nothing more nor lesa. ** 
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The underlying purpose of such activity is te gain 
evidence of crime by causing the suspect to incriminate 
himeelf, Yet such a search for evidence reesives less 
protection then does a seareh after the comuiesion of 
@ known crime, With no fourth amendment probable causes 
requirement and without the neutral and detached judg 
ment of & magiatrate to sanetion or forbid entrapping 
aotivity, the governzent agent, engaged in the often 
eompetitive cvusiness of ferreting out crime, is an 
apent virtually free of restraint. “o reported federal 
or military case has been found wherein a covernmment 
agent has been prosecuted for an entragsent, although 
this wae sugrested about a quarter of a century aco ar 
& seane of deterring the extremes of such TE 

Oriminale should not be eoddled, but ne citizen 
should be wade the subject of an entrapaent by cover 
mont agents. In Gox vse joulsian ‘gs aie 
the Supreme Court hae recently reecogniced that non~ 
purposeful entrapments are protected by fourteenth 
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Diet then any one of those rights that ave expressly 
Be ol a we cco that emre to a0 wom 
 Oused after 2 crise has been comuitved. 

B_ ABCOMNENDATIONS 
| the regegmitieon of antrapaent as a dusenshetiimadas 
eng wight wil provably have little effeot on the 
| Sethvity of goverment agents alveit a specific criminal 
 sbatute forbids government agents frou eeusplring to ine 
| fates oppreas, threaten, or intiaidate aay eitices in 
| aes Gonstitution, snd another statute preeludes on 


 i6l, In tae Ggaeee Pound's back, “Tae Spizit af the 
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agent from willfully qubjeoting en individual to the 
deprivation of such a puke , 

What is required to protect against entrapment is 
judici®l regulation of entrapping activity in edvance 
of its commemcenent. The decision as to whether suffi- 
Gient informetion is available to warrant any form of 
governmental activity that may result in a crime should 
not be made by a government agent. Since the underlying 
purpose of entrapping activity is a search for evidence 
of crime the fourth amendment's requirement of probable 
GQause should first be met, and whether it has been met 
should be the decision of a judicial officer who then 
may authorize, with particularity, the quality and quan- 
tity of activity that will be permitted. The framework 
for such judicial regulation is in existence, Federal 
courts and comalssioners are available to pass upon the 
merits of such a search and regulate its conduct, and, 


Sinilarily, within the military commumity comnanding 


163. 18 U.5.C. 242, which carries a one year penalty 
and a $1,000 fine. 
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